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Tear Gir:
eicy, making
on ineurance applicants,
taies under Article 7081
2ivil Statutes,
to your requent for our opinion
on whether or nc Q ] is 1liable for the "col-

lecting” and'" . - 1 bex rrovided forxr in Article

th 2 pernit to 4o businscs in Texas,

ng in fart that its tusinses shall be "the
iggurance companies concerning the propri-
ity of accepting applications for insurance",
8gs of gaid sagency, with whioch we are conoerned

gald” insurance dompanies, When an insurance compeny
that {x & sudscridber to the service rendered by said agency de-
sires in antion on ap applicant with regard to such epplicant
as an insurance risk, seid insurence company sske for such in-
Tormation fron sald agency and the agency seexs to obtain the
infcrmation and convey it to the lngurance cocmpany, You have
advised us that when said egency =2antered Texas it began issuing
individual reports on persons, covering them individually and
not as engaged in businese, reporting on their personel rating
cr stending for insu:ance, and that this plan of operating hes
besn followed down to the present day,

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABBISTANT
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You desire tc know whether or not said agency is
required to pay a tax under Article 7081 on the gross amount
received for business done and reports made as outlined above.,

The answer to your inquiry must be found in said
Article 7061, which reads ae follows:

"Each individusl, company, corporation or assc-
ciation, owning, operating, managing or controlling
any collecting agency, commerciasl agenoy or commer-
cial reporting credit agency within this State, and
charging for collecticns made, or business done, or
reports made, thall meke quarterly, on the first days
of January, April, July snd October of Eech year, a
report to the Comptroller under oath of the individuel
or of the president, tresgurer, or superintandent or
Buch oompany, corporaticn, or assoclation, showing
from business dore within this State the gross anount
received in the payment of charges for ocollections
made &nd businecs dcne and reperts made during the
quarter next preceding. Such individuals,. companies,
sorporations or associations at the time of meking
sald report shall pay to the Treasurer of this State
an ooccupation tax for the gquarter beginning on said
date squal to one~half of ons per cent of said grose
receipts as shown by sald report.”

Liability of said agency for taxes on sald business
under sald article depends upon whethsar or not said business
is a "commercial agency or commercisl reporting credit agency",
a8 thore terms are used in the gtatute. The only Texaa case
construing thie Article is the case of Merchants Redbook Com-
pany v, State, (Com. App.) 125 8. W. (24) 279; and in determin-
ing whether or not the agency involved in that case was a com~-
meroial agency, the court eaid:

"It is undisputed that the Merchants Red Book
Company ig & 'reporting credit agency,! but appel-
lants strongly urge tmt it is not = 'Commercisl?
reporting credit agency, as thet term was defined
at the time of the original enactment of Article
7081, It appears with reascnable certainty that
the terms 'mercantile agencles®' and 'commercial
agencles', being regarded as synonymous, have for
a long time had s definite meaning. £ee 4C Corpus
Juris, p. 636, In the oaze of City of Brookfield
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V. Kitchen, 163 Mo, 546, 83 S, V. 825, 828, the
Supreme Court of Missouri, speaking of ’commercial
or mercantile agencies,' sald: 'Such agencies are
defined to be establishments which make & business
0l collecting infomation releting to the oredit
character, responsibility, and reputetion of
merchants for the purpose of furnishing tre infornma-
tion to subscribers, - e.g. #, G, Dun & Co. Agency,
Bradstreet Company, ete., 5 Am. & Eng, Enc. lLaw (lst
ed.) p. 280; Web, Int, Dict.'

nCorpus Jurls glves the following definition:
*A commercial or mercantile agency may be defined
88 8 person, Tirm, or corporation engeged in the bus~
iness of collecting informz=tion as to the financial
standing, abllity, and credit of persons engaged in
businezs; and reporting thd same to subscribers or
cust?mers applying and paying therefor.' (Underscoring
ours

This definltion by the court corresponds with the definition
of "mercantils agency"™ in Webster's New International Diction-
ary, 2nd Edition, which says:

", + . &n establishuent or {nstitution which
collects informetion as to the character, responsi-
bility, credit, reputation, etc,, of merchants or
others doing btusimees, and furnishes such information
to others for a subsceription price; a commercial
agency." '

It will be noticed that the Texas courts eand the dis-
tionary definition considers that the reports nmust bes in re-
gard to merchants and othere doing businesg. In the case in
question the person on whom the repcrts are made are not nec-
esgarily merchants or persons engaged in eny kind of busine:cs,
but they might be applicants for insurmnoce who are not in any
business st all, _

In our search of the authorities we find that through-
out the history of "commereial aegencies™ and "mercantile agen-
cies” they existed f-r the purpose of informing msrchants as to
the credit standing end dsperdability of buyers of merchandise,
An interesting case on this quecstion is the case of State v,
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Yorgan, 2 S. D. 32, 48 N, W, 314, by the Supreme Court of
South Dakota, which we will quote from &t length, as follows:

, ", « . Xercantile commerciel agencles, as we
understiand ther, are establishments which riske a
basiness of oollecting informution relating to the
credit, character, responeibllity, general reputation
and other matters effecting persons, firms, and cor-
poratione engaged in bueinecs, for the purpoee of
furnishing this information to its customers for a
cash congider>ticn. These sgencies have become re-
cognized and permanent adjuncts to the world of -
trade., Their risge and progress are of but recent
date, According tc a little work entitle¢ 'The Law
Relating to kercantile Agencies,' recently published
by T. & J. ¥. Johnson & Co., Philadelphia, end writ-
ten by I. ¥, Errant, the Americen system of mercan-
tile egencies cweg its origin to the work done by

one Church, who was at first a commercisl traveler,
Cn his btueinezs tours it wae his custom to make notes
for bhis own use, as to the hablts, etc., of different
persons and firms with whom he dealt. Other merchants,
hearing of his cuetom, would come to him, and agk in-
forantion in relation to the same persons. At last
he was employved by 30 New York houses to travel in
the scuth and west to collact informetion for thanm,
fiis labore suggested the ides of estadlishing an in-
stitution whioh shculd rake a buslnecs of collecting
informa tion conocerning the respcnsibility, ete., of
local business firms and corporstions that were seex-
ing oredit 1ln the larger ¢ities, 1In 1841 the firet
organized t¥ercantile Agency¥F'! was formed by Lewis .
Tappan. This was followed in 1642 by one called 'The
Cormerclal Agency.' The marcantile agency c¢f Teppan
wag succeeded by Benjemin Douglas & Co., and this
firs by R, G, Dan & Co, A few years after the estab-
lishment of *'The Mercantile Agency' and the ‘Commer-
cial Agenoy', J. Y. Bradstreet established 'The Im-
proved Vercantile Agency,! which wag sone years after-
wvards incorporated, and Xncwn ;aes 'The Eradstraet Com-
pany,' The mercantile end commercisl agencies were
originelly establipghed for the purpose of reporting

- the credit of buysrs., It was Bradstreet who first
pablished a beok giving ratings, The other zgencies
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soon followed his axample. Latterly thare have
been established what are termed 'Qpecial Afgencies’',
which confine tnemselver to reportins = particular

Buslness, BUCH aq_fhrniturel,ayationenxJ Jevelry,
end nardware,” (Uanderscoring ours)

In the case of GCenesee Sav, Banz v, Michigan Bsrge Company, 52
¥ieh, 164, 17 N, ¥, 750, the Supreme Court of Xichigan said:

" ., . . Te bueina-s of these sgancies is well
known to the commerciaml coxumunity., Indeed 1t 1s saild
by Justice Repallo, in Zaton, Cole & Burnham Co. v.
Avery, 83 N. Y. 31, *that the business end cfflce of
theee agenclies are so0 well-known, and have been so0
often the subject of discussion in adjudicatec csses,
that the court can take judicial notice of them, Their
businesg 1& to collect informetion as to the circum-
stences, means, and pecuniary ability of merchants and
dsalers throcughout the country, and keep ecccunts there-
of, 60 that the subscriber to the agency, wken applied
to by & custozer to sell gcods to him on credit, may,
by restoring to tre sgency or to the lists whlch it pube-
lishes, asctertsin the standing and reeponsivility of
the customer to whom 1t is propomed to extend credit,m
(Underscoring ours)

In the case of Furry v, Oteonnor, 1 Ind. A,p. 573, 28 N, E. 103,
the Appellate Court of Ind*ana said:

Y. o o Commercial agencies have become vast add
extensive factors in nodern comnercial transactions,
for furnieghing information to retsil dealers and
Jobbers = well 85 to wholesals merchants, The
courts are bcund to xnow Judlelally thet nc vendor
of goods at wholesaie cen be regarded as a prudent
business mean 1f he sells to a retall dealer upcn e
credit without first informing himself through these
mediums of informction of the finzncial standing of
the customer, snd the credit to which he fairly is en-
titled.” (Underscoring oursj)

In the case of Stevens v. Ludlun, 45 ¥inn. 160, 48 N. ¥. 771,
the Supieme Court of linnesota said:
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n"Thig business of a commercial agency is to
get such information as it can relstive to the bus-

inese and pecunisry sbility of buslneszs man s nd bus-
.Iness concerns, ang communicate 1t to such of 1ts
trons as may have ocoasion to apply for 1it."
Underscoring ours)

The definition of "oommercial sgency" given in EBcuvier's Law
Dictionary, Rawle's Third kevieion, is as follows:

“COMYVTRCIAL AGENCY. A person, firm, or cor-
poration engaged in the bdbusiness of ceollecting in-
Tormetion as to the financial standing, ability,
and credit of perscns engaged in buclness and re-
porting the same to subsecribers or to customers ap-
plying ené paying therefor." (Underscoring ours)

In 18 k, C, 1, 997, we find a etatement &z follows:

*Mercantile agencies ere establishments whioh
make & businers of collecting informetion relating
to the credit, character, respcnsibility, general
reputation, and other matters arroctinf percons,
firme, and corncrat] ons encaged in businesg, for the
purpose of furnishing this I&Tormation to subscridvers
thereto for a cash considar tion, Their object is
to procure through sudb-sgents, servants and corres-
pondents such information concerning the trustworth-
iness of persong and corporeticns engaged in trade
or commsroe &8s shall enable their subsoribvers sefely
and properly tc¢ counduct businecs with strangers or
distant customers."” {Underscoring ours)

These ocases bring us to the conclusion that in order fcr a
businezs to de that of a "commsrcial agency™ it muet consist
of making reports on merochants or others engaged in business.
A "oommercial reporting oredit agency™ may consist of making
credit reports upon persona in their individual ocapacities
without regerd to their businesses. However, es we under-
stand the nature of the reporte in question they cannot
proparly be classified as credit raports.

It is our opinion that the egency in guesticn is not
required to pay 2 tax under Article 7061 én the gross amount
received for the business done and or mmke a report cof eaid



Honorable George H. Sheppard, Page 7

business, as ocutlined in your inquiry and discussed harein.
Howdver, if this agency does other business which conatitutes
the businoss of a "commercial agency or commercisl reporting
credit agency," the liability for the tax on such sther busi-
ness would not be governed by this opinion.

Youre very truly
ATTCRNEY GENFKAL OF TRIAS
By /s/
Cecil C. Rotach
Assistant
CCR1GO
AFFROVED ATUG 28, 1940
/8/ Grover Sellers

FIRST ACSISTANT
ATTORNEY GENEHAL

This Opinion Considered ané Approved in Limited Conference.



